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who purchase milk, and (b) needy chil-
dren shall be given the opportunity to
select any type of milk offered.

(44 U.S.C. 3506)

[Amdt. 13, 39 FR 28418, Aug. 7, 1974, as
amended at 47 FR 745, Jan. 7, 1982]

§215.14a Procurement standards.

(a) General. State agencies and school
food authorities shall comply with the
requirements of this part and parts
3015, 3016 and 3019 of this title, as appli-
cable, which implement the applicable
Office of Management and Budget Cir-
culars, concerning the procurement of
all goods and services with nonprofit
school food service account funds.

(b) Contractual responsibilities. The
standards contained in this part and 7
CFR part 3015, 7 CFR part 3016 and 7
CFR part 3019, as applicable, do not re-
lieve the State agency or School Food
Authority of any contractual respon-
sibilities under its contract. The State
agency or School Food Authority is the
responsible authority, without re-
course to FNS, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
connection with the Program. This in-
cludes but is not limited to: Source
evaluation, protests, disputes, claims,
or other matters of a contractual na-
ture. Matters concerning violation of
law are to be referred to the local,
State or Federal authority that has
proper jurisdiction.

(c) Procedures. The State agency may
elect to follow either the State laws,
policies and procedures as authorized
by §§3016.36(a) and 3016.37(a) of this
title, or the procurement standards for
other governmental grantees and all
governmental subgrantees in accord-
ance with §3016.36(b) through (i) of this
title. Regardless of the option selected,
States must ensure that all contracts
include any clauses required by Federal
statutes and executive orders and that
the requirements of §3016.60(b) and (c)
of this title are followed. The school
food authority or child care institution
may use its own procurement proce-
dures which reflect applicable State or
local laws and regulations, provided
that procurements made with non-
profit school food service account funds
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adhere to the standards set forth in
this part and §§3016.36(b) through
3016.36(i), 3016.60 and §§3019.40 through
3019.48 of this title, as applicable, and
in the applicable Office of Management
and Budget Circulars. School food au-
thority procedures must include a writ-
ten code of standards of conduct meet-
ing the minimum standards of
§3016.36(b)(3) or §3019.42 of this title, as
applicable.

(1) Pre-issuance review requirement.
The State agency may impose a pre-
issuance review requirement on a
school food authority’s proposed pro-
curement. The school food authority
must make available, upon request of
the State agency, its procurement doc-
uments, including but not limited to
solicitation documents, specifications,
evaluation criteria, procurement pro-
cedures, proposed contracts and con-
tract terms. School food authorities
shall comply with State agency re-
quests for changes to procurement pro-
cedures and solicitation and contract
documents to ensure that, to the State
agency’s satisfaction, such procedures
and documents reflect applicable pro-
curement and contract requirements
and the requirements of this part.

(2) Prototype solicitation documents and
contracts. The school food authority
must obtain the State agency’s prior
written approval for any change made
to prototype solicitation or contract
documents before issuing the revised
solicitation documents or execution of
the revised contract.

(3) Prohibited expenditures. No expend-
iture may be made from the nonprofit
school food service account for any
cost resulting from a procurement fail-
ing to meet the requirements of this
part.

(d) Cost reimbursable contracts—(1) Re-
quired provisions. The school food au-
thority must include the following pro-
visions in all cost reimbursable con-
tracts, including contracts with cost
reimbursable provisions, and in solici-
tation documents prepared to obtain
offers for such contracts:

(i) Allowable costs will be paid from
the nonprofit school food service ac-
count to the contractor net of all dis-
counts, rebates and other applicable
credits accruing to or received by the
contractor or any assignee under the
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contract, to the extent those credits
are allocable to the allowable portion
of the costs billed to the school food
authority;

(ii)(A) The contractor must sepa-
rately identify for each cost submitted
for payment to the school food author-
ity the amount of that cost that is al-
lowable (can be paid from the nonprofit
school food service account) and the
amount that is unallowable (cannot be
paid from the nonprofit school food
service account), or

(B) The contractor must exclude all
unallowable costs from its billing docu-
ments and certify that only allowable
costs are submitted for payment and
records have been established that
maintain the visibility of unallowable
costs, including directly associated
costs in a manner suitable for contract
cost determination and verification;

(iii) The contractor’s determination
of its allowable costs must be made in
compliance with the applicable Depart-
mental and Program regulations and
Office of Management and Budget cost
circulars;

(iv) The contractor must identify the
amount of each discount, rebate and
other applicable credit on bills and in-
voices presented to the school food au-
thority for payment and identify the
amount as a discount, rebate, or in the
case of other applicable credits, the na-
ture of the credit. If approved by the
State agency, the school food author-
ity may permit the contractor to re-
port this information on a less frequent
basis than monthly, but no less fre-
quently than annually;

(v) The contractor must identify the
method by which it will report dis-
counts, rebates and other applicable
credits allocable to the contract that
are not reported prior to conclusion of
the contract; and

(vi) The contractor must maintain
documentation of costs and discounts,
rebates and other applicable credits,
and must furnish such documentation
upon request to the school food author-
ity, the State agency, or the Depart-
ment.

(2) Prohibited expenditures. No expend-
iture may be made from the nonprofit
school food service account for any
cost resulting from a cost reimbursable
contract that fails to include the re-
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quirements of this section, nor may
any expenditure be made from the non-
profit school food service account that
permits or results in the contractor re-
ceiving payments in excess of the con-
tractor’s actual, net allowable costs.

(Pub. L. 79-396, 60 Stat. 231 (42 U.S.C. 1751);
Pub. L. 89-642, 80 Stat. 885-890 (42 U.S.C.
1773); Pub. L. 91-248, 84 Stat. 207 (42 U.S.C.
1759))

[Amdt. 27, 48 FR 19355, Apr. 29, 1983, as
amended at 71 FR 39516, July 13, 2006; 72 FR
61492, Oct. 31, 2007]

§215.15 Withholding payments.

In accordance with Departmental
regulations at §§3016.43 and 3019.62 of
this title, the State agency shall with-
hold Program payments in whole or in
part, to any school food authority
which has failed to comply with the
provisions of this part. Program pay-
ments shall be withheld until the
school food authority takes corrective
action satisfactory to the State agen-
cy, or gives evidence that such correc-
tive actions will be taken, or until the
State agency terminates the grant in
accordance with §215.16. Subsequent to
the State agency’s acceptance of the
corrective actions, payments will be
released for any milk served in accord-
ance with the provisions of this part
during the period the payments were
withheld.

[72 FR 61493, Oct. 31, 2007]

§215.16 Suspension, termination and
grant closeout procedures.

Whenever it is determined that a
State agency has materially failed to
comply with the provisions of this
part, or with FNS guidelines and in-
structions, FNS may suspend or termi-
nate the Program in whole, or in part,
or take any other action as may be
available and appropriate. A State
agency may also terminate the Pro-
gram by mutual agreement with FNS.
FNS and the State agency shall comply
with the provisions of 7 CFR part 3016,
concerning grant suspension, termi-
nation and closeout procedures. Fur-
thermore, the State agency, or FNSRO
where applicable, shall apply these pro-
visions, or the parallel provisions of 7
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